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) PsTiTION FOoR WR|T
STATE OF MONTANA, ),
)

OF HABERS (oRPUS

Resfz; u"l.cl\-’z V\* B

COMES NOW, GERALD T STIFFARM, Patitionier, in the above
named caption ;“espedfc’ul\\( submis the fbrego‘mﬂ WRIT
QF HABEAS CORPUS +o INguire wmto  the Lega(:‘vLy of +the
above named Cavse Nos De-00ld and DC-04-0z6 whrere +the
s0by et wotber contained within Hhe o sinal {al\ea agees vt
s A vl and has su quecle& +he Pebitionee 4o o MANIFEST
MISCARRIAGE OF JusTIcE.

The P&i‘\lio»ww has been unl&wi\dn\, imfm‘ww&(\_ Qnd
«”@s}ram@é ap M:)u"‘\( in violation of DE'HIQd ond S“‘CHU‘}O»' Y
Montana Laws a’ana with Ju,°€5d(c+i0v\6d deleds cnd erras,

The Stake has used an vacounselled prior conviction

()



nam-el\/ /]F."i/ I5, 1443, of PMﬂéw‘/Fcamily Member Assaolt (PMEA)
in violahion of 845-5-206 McA +o elevate Cavse Ne OC-04-02¢
to a \(‘elow’. Well settled Mondeve Law does not Pecimit Hye
S-['cche -h; use uncounsel led p-"lar (‘mvcdz’au\s {or +lr\cc(~ pg.»‘aoae,
The Pdiﬁm«‘d‘ has never been inforoned nor pade aware of
this fadt of Montana Law prios fo AL@&}S‘]‘ 2b, 2009, day sl
for teial, and i+ wxs C@ch‘nly never revealed 4o Disdeiet
Court Hhat +he April (5,1993, peio- conviehion was Uncouin-
selled, This illegal elevation of Dr-cd-026 4o o 'Cé‘on\{ (s
an gn_lc\__u_yf_g_l__gz.i +hat O\ﬂ’)-ecu‘s e have taken Jum‘sdr'c{-ldm
Anny ‘p"om D.‘s‘\‘m‘d- Ceort  becaose all court P(C)(‘.Qo‘u,/‘wés
thereafder are based Q%C’USR\NI\/ on and decive Jromn e
i“«'egad enhancement of Cavse No. DCod-024 40 a fe lam/
And 15 +he C‘anJrrollN\\(j msue on whidh +he ob\]cd et the
p\{c\ agreémmﬂ 13 bqs-ed.

The Petitioner onbers « f\%’i{ ag.’@-em-ev‘r‘ with Yhe Sate
in Cavse No. DC-04-026 on Augusf 26, 2004. This q\cj(«enem«nﬁ whaicly
the  State has  based Qxclus‘iw!y on the unlawfb(ly glevaded
Clr\a,rge of (PEMA) durmj' +he Pl\’& process, must be lawbol
when # is orode ... See §28-2-002 MCA and Ho be endorcable
rosk have @ lawdol ok\]e&.

Subse?umﬁ(y, the Polidioner as Charﬁeed with Lailure
to reschrer as a viokend O‘p(}ev\(iu‘ Cause No. D¢ -t-010 i vco\an‘ow
of § 4b-23-504 rMcA, The re?ui‘rfw»«ev\'} fo reg‘as’\?v" beivxj @ |
prOVISION of Hhe Dc-04-026 agwwmwxjr, add e by the (ourts

AH"\OU&"\ ) ‘Hﬂ\a S‘knlé -Hmemlfms‘ +he pe{‘(-‘lo«ww wé‘(*\/\ a
Pers“é‘kw&- fe [om/ Oﬁﬁ'mc‘wr (Pro) des‘igna—lt‘m clrwyg {o Sef fhe
Plitioner fo admid 40 +he violation of the sus l'o-ew&ed
seml'evwe {o- D(.'D‘I'UZ(O, +Hhe Pe-li‘-howw was emmp+ Lrom any
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S{'IP\J‘[}";’{U!}‘Q of the orig.'ml fJ‘ea oﬂ'.-wnwn-f because g has 4o it
primary ob\jed an i’”a\;z;“y 4(-&\@{?(‘ change of (Prid). An y’i‘vc«h;ﬁn
that is contury to Mendewws Lo+ prehibits the vse of
uM(}w)Sve“fA Prrgr (onw‘drcr\s for ‘a')l\cuxmm* f)u:fc"ars, rnwl/u'c(v ‘
e (apse No. D ~0¢/-02(.o,azcvr<.4(n3 te Montane Law, is essentiqlf y
a second ofense (PFMAY o misdenmavon A second offinse (PFMA)
does 1t require  an ofender o wgiskr ender § %23-50¢ MCA.
Disteicdt Lovrt lacked 1w auﬂw.ﬁn‘y to onfoae 1he r'ec/;u:"w:mn'f
fo ,res\isﬂr as a vioket cr(:\‘:ev’ldef, Cavse Re. DC-Clrott, becavse it is
in fat a prevision of an unkwlil D-sy-c2¢ a3~.~e~m1~en+.
Since Hhe Phea [ajﬂ.xe-evv;e.\+ {or M40k derived {rem Hhe
vnlcwo-[&( wbancement of Hhe ('PFMA)dnrj»e' +he agrwnmﬂ' Hself s
1“096( ‘ An\/ wuﬂ‘ p’c‘c@é’A‘H\C}S hpec{ o the unhwﬂﬂ agpaemmf
C*p 0C-04-026 must ako be unlawp\ﬂ and {he a»\iwnw Herefrom
must be wvalid. This wovld dso wclude +he heqring held on
Augost 2, 2004, wirere He agresmeart dseld bad 4o have bean
Lﬁgal b_(’bf_‘? Hhad Aa\,...§25‘2-702 McA w»\‘lf)h +he Rtitioner
from any Ns.’oous?biliﬁ% of the uobioful cngﬂwv\Jr inwhich
He abjed is i vicladion of ,ooh‘cy of +he lawo. This must also mean
+he \’\ec‘;cu'v"enm{ o rvgiskw as & viokn cvmvwder (avse No X000,

GROUNDS FOR ReLigF

GROUND one* The szc\ mgrfumevﬁ' Lor D-t402¢ 15 valawtul s
bused on an 'ilkgcdly eleveked claege of (PEMAY. No put of an
Qﬁneévmer must be unhwﬁ;l. This is « resolt of @ “DUE_PRICESS”

Vi O\a"rbﬂ cmc‘ ineflective o;s‘s«‘s-}&m‘»e of covasel,
'(]‘R(,\!:’ND Two: An Obhgﬁ‘*(mﬁ of an uvﬂawfui agnrNV'm'u/\'f
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in DG-tH-026 5 wnot -ev\(owoec&)\e./l par‘fy can not be IM/J
(\esrmns{b,f o abide by amn vl fol agrwwwv\*},

GROUND THRE! The pﬁeas enferred in Cavse No. D(-04-02¢
and Cauvse No. DE-06-010 can not be considered vobm{am,,
Knau)“vxs gﬂd Wﬂ«l\ijwv& +lrw_‘,/ wure watecred vnder Hhved
ond mmlmdmj advice and Julse FN‘LQV)SBS‘.

FACTS

On Augus4 26,2004, day set Hor drial, Petitioner appears in
tre Twelfth Judictal Dislrict Covrt with aﬁaom—kd founsd,?cmdxj
Rando ’VD\\ , the Siate appecs -quuualq , Ging Eu‘iho[a, Depu*’y Hitl
(OUH“H A#crne./.In the F;\ocwdma the Peditiona enterrd a
pk?a (74 rwm.m'll with +he 544"*6 ‘FO’.’" A Charg-e b‘f 'in\oa'pm-;ta’om,
where no prolnable cavse hﬂearn‘n\c) was conducted, of Partrer !
‘FULV\\”Y Mumber Assao 1 (PeMA) thied or 5‘»"0597u~en':" oHensee
in Cause Mo DC-04-026 o 4 ‘ov\s,,  violation of S Y55 206 McH.
The 546\4% has relied on 4o F(‘I‘Du” cenvictions of Afy‘il Is; 1995
and March I, 1995 4o d’us‘fi’/; +he -kaqvl:‘()n of 0C-oY-026 4o -Li?/a-;y.

On December G 2005, the PH(JI‘UWW; agein, appears with
apfmiv\**eé c'oums«\, Qcmck/ Rcmc‘olloh, for _evﬂmi of Jvdg mm-#, +he
Shacke appecws thovgh Gina gisbo,a ; Defa4~/ Hell C'aumty AHom«\/.
The p@*}#n‘oww was 5-8«’}-Lavxc~e<1 to @) four years in the
Mondenee Stode  Prison (MsP) with all but 7 days S'USf-aA:lPJ-

Subj&?,y.en"‘ly)én J'C‘mucwtf 20, 06, +he Stete P~€“I"‘/l'0n5' +he
Covrt foe revocation of +he @) foor year (MsP) Suspenched
sen-Levxae and Chargws Hhee p\e-J-(i!‘(_xw.r Wb Liilure o
Nﬁrsiw- as o viokent offendes in viclation of § Y6-23509 McA,

4)



Cause No. PL-06-010.

On February 24, 2006, the Retitioner appeacs with covnsel,
Qcmd’ ‘Randelph, w[u» lv\‘h‘\’ of phec aad J\)d\tfm\én‘} (¢ Cavse Ne.
DC-060i0 the  Slate qﬁmws ﬂwough Gira Bishep Defu'H Hell
(bun-\«' A*Hwn@/  The Pelitipner 15 veseabcid {oe Cavse Ne.
DC-04-026 4o a (4)Fpusr yeas qulrjrnw& of Correckions (Doc)
o mi{'\‘mm'k To U eonsec qu‘\w 4 HwA‘ :j{w‘v\be was «
(5 five year (00c) committment  which was 5u5fwvxclec| in (tuse
Ne. D¢-06-ci.

Now, as of February 5 200, the D-0bo1d sus pencled
setae  has  been pevokid and Wes cemmenced with a ()isp.r:.f“}"a‘v)
of () fve yeues with Hhe (000 with (3) Hhese years suspmcléd-

MEMORANDUM IN SUPPIRT of HABHAS CORPLS

The p&({iov\w asserts +Hwt ‘")Q-HLeJ and Sﬁ‘ld‘/‘ofy
Moindana Laws codre) Fhe issees herein .. For Fhe E\Hfé'«ra‘-l-\/
of +he \’]\Jdlda' process e Retitionaer (%Pedpul\\{ rwi,ues"k
that Hee pincipks  and shindeds of law sebhtn in
Skabe v. bemhan and  Stade v Sovthwick (2607) be considered
and ct;ﬁJl‘wd wh«m hwnrt‘ng this WRIT OF HABEAS (ORPUS
submitled here... We have akso incled ~H/\a‘), * [c7 enventicnal
notons ef ﬁl‘v\c\‘.‘{/ of (VihgmL«‘c‘v\ have vio l)lqoé icheve life
and l:bee";\/ are «f 5‘)&)@ an(.l i‘n-r{”mgf*nwv\-f' 04“ pa54-,‘--}u41ba w l
plghts s a“»ege(.‘.-”: Kills On ref) v Slate, 279 Motk 384, 9, 628
P 2d 82,42 .C1956)

The Pebidionee cssecds that o e cagwmw;\i i%

an agreement Haad regures Fhe pacties wwolvid o be held
,MSJbub‘ibs\’ “'0 Pza‘&'%'vv\ (»(’u")tlm Clu“h% Cv/\d le‘ +hve 5'({\\\'9'}4‘0\»&‘
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*Hvew provisions Prohibit fhese pardies froim doihﬂ Cer
-—'l»lf\inﬁ,s._“ See, § 232104 MA  which wreads
323‘--2-10l MCIZI, Con-lwac“ d.gfm\?d ' A (on*)rccd' s gn
Qreeinent 4o do o ot o do e fam 411-"“3: (¢m thsfs)
Feother., . Seq also §260-5. 42 MCA  which recds
$282-10z Mcg, Essential demends of condvact, T4 g
Aass.en'/l‘q/ te the gn‘s‘fcmci of a can"ned‘ -quJ“ theee Le,‘
(D'ideti §; able parties capable of o, Hmﬁ(«'ﬂj;
Q) theiv consend ;

(’5’),4 faw-f\ul Qﬁb ’ec},‘ and

‘)lci "N

(4)su pp{(.i»éu\'} Cwse o con 5‘.'J«er¢,--{~4‘on,
The Petitiones assects 4hat the m centained within fhe
Plea agrecoment / ceud et for De-o4-020 is eoladof . S, 326-2-70i Hea,
§2‘6~z-70i MCA..th'/ 15 /aw'f:,v‘., That (s iof lcuofd
wWhicl | 5;
(()corrfmry 10 an U piress povision of qu‘,
(Z)com‘m/y to the policy of Apress |qu, thoogh nof
o pressly prehibited: o
(3) otherysis, cm‘ntr‘dry fo good morals.
The ggrwnwn'} for ¢ 04-02(, has {:3&” an olgjt’d, that wix ich is
c‘Dn‘H-cw\[ fo wdl selt|ed Mondaue, /aw‘ an un(awv[«."l(? enhanced
C“’u‘rga of (PFMA) 4o a fiefonyu Where Hre Siyle [14.5 Used +the
UNcovnselled Prioe conviction of (PFMA), r\atm{rly A
elevate Cavse Mo, 004024 o & fe ’on\/ The Sty
Uhcouinse ”&’C) F«*i’or‘ C’Oth‘c')(lL’X‘IS v%.r ,Ql-eva"im

Fr.f) 15,1993, +o
e cannot gse
perpeses.”, State |,
» 2005 Mot [xi5 24,

BY Piep OF GUILTY, ne.3 qic, bines 2825 shows )., C/U,,,-V.ﬁ the
Phec Pecess the State infod Nas velied on the gonsdidy f‘[onq[(:{

()



1nbiem Apr}l 151993, convickien to sugact the clevabion of (huse

No. O¢-04-02b +o o ¢ lom/.,. See, Exl'n bit “g” Havire Ci"f\/ Coort Ticket,

The +icket fb\n{s‘ out +he fut fhat cansel an Afr{l b, 1993 withoban
M Pish‘* to Ccunse‘l: ‘
m Durinj the intial appeacnee befire +he covrty
Loveny defondinit must be inforimed of +he right o
counsel and most be asked i the ad of counsel
is desired.
OIF 4he defendint desives ass-‘gmd counse| becavse
of fimy\d’\cl‘ ™M o.bi“'))l to vedain in\/a%e covnsel and
+he offense <‘1\a¢~5~ec’ 18 « fe)ow or the offense is
a mideweansy and Jncarceration is a 5.;yﬂfvxdméf gpﬁav;
W the delendant is convicded | the oot shall order +ae
office of shale ptfbh'c. defenden, Prév(d#c( {or wn 47-1-24,
to ass igh counsel o fepie se nt Hee deendwt  withoof
Ul e essary cLzlcu/ F\gv\(j‘f\/\\(j « delermination of
clej‘-}bt(ﬁ\/ onder he P:-ovc‘s‘aous of Yr7-1-11i.,

Covsel abandon hus client Jud’ prior o Vedy critveal s-lag-e

in +hy q)rcc#@c‘n‘hjs when 50'3“‘ and Pum‘shm«ev# e o be
ab-‘Wmu‘weJ,. “A debendint has +he righ’f ‘o be accompqmled by
covsel at Qyery critical 54{@3%" Ranke v. State Cidde), Mondana. Law
d&vmm!s +haed Cavse No. DC-H-pz could nol have bean o Lefmrx/
bot a svecomd oflvee (PFMA) a misdemeanor

((We, c'a’nc‘Uc{iC‘, -an& bas‘ec‘ on Ok(ﬁf\ﬁ‘, dl'l"fd evidence ﬂ\c&
he weas convicked without +he l}ew«ﬁf‘” of counsel and ‘an"’ he
dd vot waive his HSH jo coumel Fhe burden shifted fo The
S-|-uk to p.’\esewt direct wvideace Fhadt OK lend's r)m'ow c‘onvfc4l‘c~n
was ot endered i viclddion of his right fo conse| and

that the Stade failed £ meet thad boedan, Ac‘c‘o(c/.‘mg)\/,

)



e ‘.‘u)l(l ‘H/\LLJf 'Hﬂ‘é? Ddﬁr[d CoumL cl«é nojr ove when '4 c/rsmrs‘s»ed
Fhe felony DUT change agamﬂ’ David Madthew Okland.”.. See,
Shecke v Okland... Alse see, Stbe of Mondwa v. Thomas Charles
Tenai-, The reord s sibent and waiver of consd fiom such
a sikent veond s im':wmiﬂsékhewfmpbm'rs Added)

The Pddifioner ussects +hat q/#hwjh he qgmed {o havms +e00
prioc convictions of (PFMAY, namely April 15, 1443 and March 14, (445,
(See, Exhibit “/l’: pg-3; V10, Lines 2325 e was not once told L,Y
an o that Montana laws thi(.m‘1l the State Lrom using  prior
convictions Hhat ware anteved withoot the bonedit of covnsel +a be
used fo- enhancement poeses (Stv Keistea ; 3t v MANw, 51, v. Snell),
flad the Peddivrer basn made aware of fhis foct of law he
woeld  have maindained  |his gemml denial of +he fe (o”‘l de‘e
of (PFMA). /"apoin{ed covnsels Lailure / neghet o advise the Peitiarer
of Hhis fact of law does not give the Stete perisiion 4o Use
the prios vaconselled conviction +o enhance DC-04-02¢ fo a ﬂe'om/
ror does it righ’r»evm the Slade's vnlawlil act. The Polidiones
must not be made o ageee with nor be <ld respoisi ble for
ihe unlawfol act commitked by the Shabe, T+ must have beein
aﬂw'm*}fd counsel’s  constidutional c‘m‘y..."1‘o advacate én +he belulf
dthe dedendunt Ho vaeit, fest  ond refule +he case of +hw p«'vsvc'\‘l‘am’)
State v Henderson, 2004 MT 173; 322 Mont. 69, 93 R3d 1231 2004 Mont. LEKIS 2.
The Peditiona and the Court must be informed of any  possible
defenrses. The plec agresment antenid in Cavse No. M-04026 cannot
be considered Ew:'ivnfqry] becavse i} is in violdion of §28-2-905 mea

£fraud, within the meaning of +his Par“‘, consisk in
ang of the (blbwivlﬁ acts  committed BL/ o Parh(

$o dhe wndrat or with his connivance with inkent

(8)



{0 decieve another f\m‘l\{ therdo o: to induse him 4o .mjni’r
into Fhe condreet:
(nsuages%'on w & dact of that which 15 not feve by
one who dows not believe i+ 4o b }rue’
@) the ‘oo:si-)u’we. assection, in @ manner it warmanted by
the informdion of the pevson .naking i, of Hhat whichis aot
frue,‘fhough he blieves it fo be trve;
(3) +he S\)ﬁ:rweasion of Hutd which s Hree b/ Y hcwinj
Knouw '&Jﬁe oc belief of the -[Zc-{,
Ha Pm'mise made corthout Gy infintion of Per%rmimy Hj o
& any other act {ithed 1o d@c‘(W‘e=<£m10Vus‘iS Added)
The Petifioner assets thaf aven +hou3ln the shement of Hhe
evime s cknisecl,(ﬂ-wdwm), in open ot when he 5#\1‘%4,"_{ did
nol hid her” where in a weitten stobermeat Hhe Slates witness has
shaed FHaat the Pedidioner has it her not orce bot fwice . The a”ﬁaerf
vickim has ot sdakd angthing cther +han being hit and pwst
not be assuwwcj +that any{'/aioy Hse hgs /\qﬁaeywd, +hre ag»w«nwml/
(_‘m‘,_r_@g" has a’qu{ been in viokdion of §28-2-(02 MCA which eeds
$§ 26-2-402 McH), Essential characteristies of ab J af. The
obyect of the contreet mvst be \awfol when +he conract
is made and possible and ascertinable, by fhe tfime the
<ontract_is 1o be Per%rmwl-f\/‘-ery-fhinj is deevnred Poss’-loﬁe
in the nature of %hmf')s,

Anf covrt P.~oceec‘i'nch' based en the valfol plea chrwwn"'
muost also be }((vgql pecavse Hhe agrwmmv‘ itself is based
J)xclus';vvelx{ on $he ?Hé‘qf&i/ devaton of Dc-04-02L o o fe /omy.
The (\em.ed_) of qﬁwq/ can not have bewn sxhavsed because +he
czsrmomwl'/covﬂmu'l- 15 YOI be fore any Covet Prc?c-?%‘c“m',d.gm'v?mg
Lrom +he unlawp vl DCoy-026 asrwmteu\'(; covld have taken P\Qc{

9



and s in Violation of § 28-2-Y05 MCA, The consend in Hhis case is
not free o real... See, 8 28-2-401 MCA which reads)

§28-2-4ol MCA, ‘W' hm (-thquH- L‘onéev‘\'} not Crw
Nan aﬁnww* consent is not ceal or free ichen
obtained thiough (@ duress; (b) menace, (¢) FRAUD L) Lndve
infloene; 0i(2) mi S"clkz;
@ comsent is devned fo have beon obtkiimed Fhrough ovre
of e cavses mentioned n subsetion @ only when it
woeld not have baen given had swch cacse nol existed.
The Petitione asserts Hhat the convichion fee Cause No.
N -06-010 fadore to ‘rec\‘)(sjr?r ws a viclkeat ofender in violkdion of
§46-23-504 MCA 5 hollow becavse oF Yhree reasons which e
= (1) lapse No. DLoL0l0 is in fqp+ @ Prov'-‘j. Lon of the on(awca(
DC-04-026 plec agreement, Acw.—d‘ns to § 28-2-702 ticA
the Pebitioner has been eanpf feom any resqus";‘o{(ilrws
thereel ovan belone any cevrt ‘fx*cce‘z\é’éi ngs had taken
Place ... e D¢-04-026 “giew mant, bﬂ[‘ww any covrt pvxdums
had begun, is in Vielation of §26-2-i02 MA) and is VOID.
Sac § 2872503 MCA, which reads’
§ 26-2-803 MA, The considaation of a contraet muost be
lawlol within the mening o §28-2-100 IT an qu‘l‘
of « 5,‘n3|~e Ob_jfc{’ is Lvllauu(l/ the ev\Jr:'.re contvact
is YoiD. CEm,ohas‘z‘S Added)
See alﬁb §26-2-(03 MCA, reads:
8 20-2-403 MCA, When a covttract whally vard, Where
a contracdt has bet a smjhe obJ' et and such DLUT’C'"
is unlaw(:»),. whether in whele or Ev\fnrf, or whelly

iMFOSS‘}bI‘e c’rf ,?PQ«"&WMV\(Q Tl (8 vaaue Iy uprvs'sved’ as
to be who”\/ unascertamable, the ative covtved  \oid.

(1c)



-(2) ﬂ’\e S‘ta](x’ 1\&6 a‘waeé the Pf:sn‘s‘,*fn"]’ Pe[on\l Oﬁ‘:m&w
(PFO) cl-esis-mjra‘om ckar(je ua‘.‘ns it os q theet o wIsLme o
phea of gu.’lﬂ.(“ﬂﬂe«rson). See Exhibit ¢
‘G)HWJ DC-04-02 not becn l/’ega“\, .qufr‘ec/ to « ﬁelony
(Kvislen) the ('ha.rg«c of (PFMAY woukd have bmw-,ac'ccﬁrd(ng
to Moﬂ“de. [aw, a seond o‘mvrse (PFMA) a misdemenon:
A second o'g:ewsﬂﬁ (PFMA) does not require -Hw o‘#emle\r fo
rej-iskf as a volont offender...“A disheict court only has
He CCG"’!QDN“I'\/ to Emlaose a sentvee based on +the
(.w'Hno.rHy grcm'lic‘ b~[ aFFfichLLe statute. An\l seakence that
ox ceids suzh amq'nor.'\‘\/ is illeﬁai and facm(ly wvalid.” State
v. Sodthwick, 2007 Mt, 4 206, 239, Ment 280,169 A4 (48.

The phew in DE-oe-ele can net be used to .54Nn3+h~m Hre phecc

aﬂr'-aevw-e~1+ mﬁwd, in UC-04-026 ,0n llugud 26,2004, becawne Hhe Nﬂu‘rﬂmﬁ‘/
to f‘fsl‘s"*&r s @ Nsrom')b:Hy of e vnluwlol De-04-02¢ Q&tmn.en'l’.
The Petitivine i3 wm'ﬂ- Lroun any ololiga{'t‘ms of the unhwﬁ)[ D(-04-02¢
aﬁs‘aevvmﬁz, Seae $ 28-2-702 McA which reads:

§28-2-702 McR, Conlract which violate /30[’(7 of +he lawr

Lxemption froim mspafas.'b.‘/h‘y s Ml contracts whicy have
o their object, dicedly oc indin’c“)c , to MW\# fny o
from Ns'x»\sih.‘l#\/ foo his own Feavd, o wiltdol njory
to Hhe person of Prolow'{y of ancther, oo for violadion
of loiw, whethar willfol or ”ﬂjl"j‘f"4: tre agq‘msf' e Pa\rcy
of law.

CONCLUSIDN

Th ordew do make +he po\nJr beecght here for lack of
‘ega\ Q:SSI\S{QWCVE, wl/\t‘cll\ Di‘s‘)r:'& COO.'+ (.L(»Ht'\éd, q,,\J I‘{(}QJ“ knoﬁ) l‘)ou) o

(1)



-Hw H.A-x ltd%‘ hﬁs Vd-rqm‘«! Oc‘}ual (ou."+ Prawcf(vzjs and w'qvhts
Pqﬂz\im‘nﬂ 4o CL‘L\)SG No De-09-0126 tg\e(ausé i" is +he (o-.t}ro“t'vx_ﬁ issUhe
in this patker and is Pre onlzw(u' bxsis fee the Pu@leMf /*"“j’"’ﬁ
fo D-060i0, Irdact all wort gAm@edin@s Aerive f&an and are based
Uf’bn {/he i“@gc@”y ml'mmc' C‘Parge Up (PFMA) (anlzﬂnwci witain

-ﬂyg DC-e4-026 PI% Qgrwnew}:

For unn-‘-ms C,F aon w‘c+a‘on Hhe Sﬁe;‘e Pfomi&*s a leanient
5-en+-e.nc~e, bt a"bvwg with fobﬂ’\‘}*fc) comvd +he Skde eithe d.clibe.’qﬁ/y
wi#\ M Hé ‘I'l’)@ 7&(,{“ H’\a‘l ‘H\e [‘wm')i'lu {;{oncc Ny in [;‘r'm] P{‘i()u" wn w‘c+fon
of APPE) s, 1993, had been wsed o 5uﬁnoc‘+ the elevadion of [x-ot0%
l—o @ R’"a’:y _I_S__ n Vi‘()(cchon 01[‘5; 26-2-905 M4, W"u‘!‘ ('ons;{;lmlés w)l‘uq/
-CM\JJ,‘ ,Qf_:\)_ I & 'ﬁ)t\c\c‘mu.ew‘u/ m.‘s}nke in He cJastnls an a
poz()miwut/ /"arol:ccUe Cause ’rwing...Se@, MmJum Qns')\fh?ll'm (1?72)
/)m[tcliﬂ\ Sec.{‘(on 20, “Ini+|‘a4im a\C P."amk\rﬁs’ /4[50 s€ée, 57‘47[& V.
Strobel (144) 268 Mok 129; 865 P2d 505161 Moot s Rep. 1214. A
PM(-‘mimn, /‘P,nobzuz casse h«winj is an essatial Fw} of +he
* DN pmoeSS ’ (;[ause’ amC! an -QS'SQH‘L"Q/ e[mmﬁ 1@:‘ -H)ncL\an"q,

Fq'i\rm;s_' Ve SUL\’\ a Pﬂoc;é%&;’clfng oy M l’lcw%i l:)roug [«\'l‘ HM UNOS€ “d Pmaf’

Convtc\lr‘on of Af)w) 15,1663 fo the aftention of the District Gort
p"QV‘QVj“‘t"g +he MISCARR IAGS 6F JUSTICE 4he Q»-H'mnw has bean
subjected Ho.

IV\ acu(#l‘on, Hc‘\cl Q.mln J[I‘OHN'S CW,s.‘f'vLeJ gounsei not -Cq( \eA o
pwafaJrei Jo acie7‘vmle /L/ mWs'L\cJAY He raflen hefere ins;S{:‘\B Hhe
Pe""t:/lbn%* Pk’“d 3‘“‘4‘”’7 o the )“.034“\’. £0n Muc’ L”m)\i ¢ lurg-e oﬁ
CPFMM), ndeed ‘Jpgudtceé Jhe Reiidaner... I the covrt, the pmsecmlo«",
olefévxse covnsel o soime ofhe f”""'}‘/ induged +he gui H&, ‘pLeq, howaver
slightly, by theeads or promiss or misre rsttickion Fhen et
aviderse tndiades ihvobn‘lfwﬂ’bes&/;s\fd V. Lane E1K 2008 MT 5%, 21
32 Mont 214, Iog P34 500. ; S}‘q‘)‘c A l-le'vmi&’ﬁ(:n,?[ﬂ?' M (733 528 Mot
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69 93 P34 1231 2004 Mot Lexis 26 l.,.,[(The o-wv-('arc\/\ins (‘u‘}\/ of e
C\"imiv'\ci‘ CL>‘C€V\S\? C‘Clm.‘;‘i’l i3 flo Ctlvo(cr/v oin belu“r' t.‘f HN JQ[':{’V!(}C(H{'
fo meed, fest and efide Hie ruse of 4w presecvtion.’. Hape in (ause
Mo, 004026 Peblionar's deferse covse| afher wmhinﬂ the Pelifione
into \evl"&‘ivy “ Flu( LLSMWILL’H“' e 54al~¢‘qj that Hhere wes ne
chune of wihning at atrial ) 4hat my arcest record alone cous
enorgh Yo convid pnd Hhat a oo af trial which the Pefidiones
did m—fua" Sy he wanted j wor Id invoke a substundia ’L/ harshar
f;“prevue. Petifionesss covnsel never ance manhons that it thed
el Qs%ufslml Mowlcma aw f).ﬂohf(ohls the 5‘1‘441’. {eowm usimg +Hhe
APJ‘” 57,1443 uncovaselled conviction  and has shown Fhe oot
no_preof’ Hat +he pubher as researched. Tndeed, he did nothing
more fhan N?/uwsll a phea agrnwmwnl and Lacilated 4he (onvm(l'm
of his client withaet a Hrial.” State v. l/m(lersén,(&y:vu), Detense
("ounse' 5Mv[A hav-e @xfrc‘c‘sxva’ his (aaﬂlf‘lu'i’(ouq‘ Ab[n&q"‘mn aml,.,
done nre o han mm/y accompray +he accused o coort U erdersa)
TIn State v. Bowskey, 282 Mond. at__; 38 P2d ot 544, [A]
pheet QSMv\m+ presvgposes ;ﬁ&cﬂm«nﬂ/ Juivness in +he Rrocess of

:Fecu.'iij such an agires mant bawean tHic dedendint and the
mes«ecu\twﬁ > This has not bem Hhe case in Cause No, De-ot-02 b,
See, Stabe v Schad¥, (1598, X 30, 268 Mont 921, $58 P2 185 ;55 s+ Rep.
Fo, qala&en"‘ SONME /4»3.'" Finade fn'/}rtm'/x in +ha !J,"c{ lm’.‘f-f?ss #sw?m
a erlmined  ddadod  cannot sf'ml)h/ (hanﬁe his wmind and
back oot of an othewise vc~lu~74ag plea g cecnanit.” Here +he
Pediicrecs F‘w“ was influened, (Stade v. Lone Elk),and +he
'[bﬂéawxemlal Laivness has bewnr im Fm‘cjm{‘ Poddivowsss cocasel for
DL-0d-02 did ot dispofe anything the Stake has done, such as, use the
c‘omei-lqui:Ma.(k{ fn-nrm peios (‘L”V\VI‘L‘L’(D‘-‘\ of APr[l 15,1493 (o0 .eu\\/\avxcuemm‘(’.
AﬁwMLJ copsel m bath Cause No.De-04-02¢ and Dc-toolo hes
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ou:.{e cl r\ru-wuely as ¢ mdﬁwgw of Hhe Sjrcdf N\a\‘m@ cmlxl w(nq-}
e Slabe intended o do, when i was onvenicat Be hing do dose.

n any event +he Peditiondr has entered Hhe clrigivxcxl
ng@evmn‘* ot OC-04026 aflvanced by constitotioally vasoond
advice and false Prdqnswsx This D-04-026 phece agwwm.& is
in violation of §§28-2-405 and 28-2-4ol. T, 4 c‘ggww\QV',Jr {0
DC-c4-02l the Stabe has in Hhe phect  precess vsed +he uncouvnselled
convition of Apm“ (5, 19693 for +he uvn lewofol shevation of DC-04-026
fo —(élony (kvisla). The Phe wkeed in the qgawwvn‘ cannot be
constiduted as VOIUW’aN Knowing and mkll.-sm{' beecase neithee the
(onsequranes o Fhe Moatana law pmh;b»#?hﬂ the S‘ﬁc‘f l?rem
vsing oncovgelhed convicdions for snbance munt Poprme Wi v
_bcpkuw'c( o Ust as & Fo%iu#e J.eﬂmsx?_ Inﬁ‘cc“ c‘oonse‘ Lo o Hn
fxw*ﬁhes consteuct an a@m«m«ﬂ' during the phea process have
woth held From +he Pelidioner and Disted Guort the unlawfol
basis of +he [ aﬂrewmvif |

Aaorc\inﬂ to Montend laws +he Pefidivaa is eampt
from any and all NSfr»ns}bil.'#es of the wnlaoful agreament Lo
O0C-04-02(, ... See, § 26-2-702 MCA. /4/50 an agmmwn# based on
an “\'»ﬁq’ act must not be valid or legecl. One of the main
Ns,:cmsikf(.'{'f‘é of #his Di-o4-02 agneu"wm‘l', which is ot (awldl,
was o g isher as & viokeat offvader Cause No D¢-0-00. 4/7%&5%
8§ 283-2-702 McA -Qy..emﬂs’ the Pebibivna -(\‘rom Honed NSPonsi lo&(w‘y +Hre
OC-04-p26 'olwa cy\c?j\"wvmd htsel-f is in vc‘ola'ﬁ‘m of lem( of +he
law ou\c‘ heas éxeu?vx ,\_/QLQ_‘O*?QV% oy coork actions., ., See 0.15'0
88 28-2-603 and 28-2-803 McA.

Th.@%fow_, Cawme No De-06-010 dailune 4o rwas':sk«- ds o
voleat offender must alse be yc_igl, beawse it is comPLe{\'»ly
Nliqw‘l’ fo}* i"Ls ‘v%vxf -QJﬂlTS')fvrf OMA s & 6"’-"}3“5{‘“0\/'\ 0{\ ‘H%é

4q)



un[cugﬂ)( DC-04-026 phec aﬁrwmevr".

T Stale v GCU“(‘\I more, 2006 MT 245; 339 Moat, |; 145 £3d 944;
2006 Mond. [£X1S 408, G(m"y e avgud that Disteict Gurt mpesed
A Serewe enhaveansnt which s impermissilplm.. and in Vance
v AC-}W,, 2001 MT 243; 301 Moat U3 30 £ 3 881, Qisdrict Gort lacked il
au&q\oﬁly to evoke a Svspewlil Senfence i“egal/s{ im,zpyedg., oy
N DE-0% -2 the Shte O)C\L\’NJ an invalid plea a‘gwwmw;f wiheyw
the Desteat Gort lacks the av‘HWily and J‘uu‘scl:dvm to ender indo
an vilawdul agresvmant. The Desteict (oot most alo lack i avthoridy
to -en{é»fcw ‘HL& mea‘ms 0[ such an uukv;)fu‘ P).ea (tgrwvnw&.,, l'/cweuﬂw
the De-oy-026 phac agsan‘n"' is aleeady VO becavse i+ is iy
violation of §26-2-¢02 McA e See wlso, §8 28-2-603 qnd 26-2-803 MCA.

I+ agpears Hut Districk Gert jacks +he avthoridy 4o invoke action on
an unlawhul act commitled by the Skife.

Te conbinve fo hold the Rebitioirer respvsible for olo[iﬁa"’i'w\s of
an unlaofol plea agreemm'} must be koth unarc-epkble and vnen{orceable
by law and wev ld allow +he Shale do vislade +he viry laws it
1s destimed Ho vphold.

The Peitioner is k'mFriwva for pheas. intaed vader false
F-‘*Ltv'ms and +heeat. PLPQES] Hm‘l’ cinet  be constiduted Qs vo(un‘wy,
Knowing and intelligent for Cavse No. DC-0402¢ and De-oc-oio. The
Petitivner must bo delivered -Qdm the t“@g‘qf i'an‘wnmen‘f and valafol
restraint of \.’bvrly. AHML«'gIh the Peddione has almc«‘u/ been suta'pc.-;fd
fo constifutionul njuey  and iveepaira ble harm, the finme the Pedibicues
has baca unlf,uuf\/lly i peisooed and vestrained of [i(oerﬁ mvst  net T
be grored and the ownall situsticn rdumned 4o STATUS QUO.

The PLEAS enteced in both (huse No DC-04-626 and
Dl-06-010 wust be allowed fo be withdmion.

A nad teal for a second  offense (PFMA) . Cavse
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No. DC04-026 must be GRANTED and Cause No. Dc-08-010 fuilvre 4
r?ﬁl‘a‘k:‘ us a veokent cva;énclser, which s « c‘ec’;vw-«zmrl of +he
onlawofol  De-04-02 phee ag ruvn-m{ must be NOID, and VACATED !

The Rltdiones prsfs Hhis (ovrt us a %d‘f Nmezl./ {o
this MISCARRIAGE 6F JusTice.

OATH OF PETITIONER

'I, the above ncwmeJ P@h‘h‘bnwi 'bemj c{u'\.{ ‘5‘Lu0rn hav-e
read the foreqoing WRIT OF HABZAS (ORAS and Keow he
cokents Hhweof and Kaow +hem fo be frve and acpnide +e
dhe bet of My ’knawh(é*’ and  belied.

Du-&«.l $hes .._/_g—-—- c)c»j 0-{\ dvhng ) 2640.
Lt JE e
‘ﬂ?‘l'/'?ll'd*’)kev"
L prm@ Ao
e Nefacy  Poblic
© FJBLIC for the
~*Nontana
i 6} axtom - (YNY
e 200 9d-106- 201,

- I———

(i)



